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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

In re GALE A. NORTON, )
Secretary of the Interior, )
in her official capacity, ) CaseNo. 03-5288

)
Petitioner, )

)

OPPOSITION TO SECRETARY NORTON’S
“RESPONSE” TO THE ORDER OF FEBRUARY 25,2005

By orderdatedFebruary25, 2005,theCourtreturnedtheInteriorSecretary’smandamus

petition to the active calendarand directedthe parties to “file motions to govern further

proceedings.” Accordingly, Plaintiffs-Respondentshave moved to dismiss. Alan Balaran’s

resignationasSpecialMasteron April 6, 2004 hasrenderedthe demandfor his recusalmoot.

Clearly, thereis no needfor theCourtto decidewhetherto compel theMaster’srecusal— which

is the sumandsubstanceof thereliefrequestedin theSecretary’smandamuspetition — whenhe

hassteppedasidevoluntarily.

In her “Responseto Order of February 25, 2005” filed concurrentlywith Plaintiffs’

dispositivemotion, SecretaryNortononceagainconcedes— just asshedid ayearago’ -- that the

Master’s resignationhas “mooted the questionof his further participation in the case . . .

(Responseat 1). She also fails to do what the Court hasso clearlyrequired. Nowherein the

Petitioner’sApril 4 Responseis amotionpresented“to governfurtherproceedings.”Indeed,the

Secretary’seight-pagesubmissionto the Court containsno referenceto this requirement. Nor

doesPetitioneroffer anyexcusefor herglaringnon-compliancewith theCourt’s order.

‘SeePetitioner’s4/16/04Responseto April 6, 2004 “ShowCause”Orderat 1.

WSHLIBOI 207389.1



Instead,theApril 4 Responsemerelyrepeatsthe samecontentionsthe Secretarymadea

year ago whenorderedto “show causewhy the Petition for Writ of Mandamusshouldnot be

dismissedasmoot.” (SeeApril 6, 2004“Show Cause”Orderat 1.) Onceagain,the Secretary

urgesthat the mandamusbe held in abeyance— this time until after Trustee-Delegates’latest

interlocutoryappeal(the seventhfiled in the past two and one-halfyears)hasbeendecided.

Alternatively, sherenewsan argumentshemadefor the first time just prior to theentryof the

Court’s abeyanceorderelevenmonthsago: that eventhoughtheMasterresigned,the Court is

authorizedto takefurtheractionin this matterby vacatingtheMaster’s4/21/03Interim Report

andtwo otherreportshe issuedlaterin 2003.

Neither of theserenewedargumentshasbeenpresentedin supportof a “motion [] to

governfurtherproceedings”astheCourt’s February25, 2005orderrequired,andtheSecretary’s

contentionsshouldbe rejectedout-of-handfor this reasonalone. As addressedin greaterdetail

below, the Secretary’s contentions also are completely without merit. Accordingly, the

mandamuspetitionshouldbedismissedwithout furtherdelay.

A. The Secretary’sSuggestionThat This Matter Continue to BeHeld in
Abeyance.

In urging this courseof action, the Secretaryoffers no reasonwhy it would make any

senseto further delaythis mandamusproceedinguntil afterTrustee-Delegates’appealof the

District Court injunction issuedon February23, 2005 hasbeendecided. The schedulefor

briefingandoralargumentannouncedon April 7, 2005 in thisothermattermakesit abundantly

clearthatwhile appealNo. 05-5068is to be expedited,in all likelihoodtherewill beno decision

prior to theendofthiscalendaryear.
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Further delaying the Court’s considerationof the mandamusfor another year is

absolutelypointless,becausethereis no connectionbetweenthis proceedingandappealNo. 05-

5068. The District Court’s February23, 2005 decisionto reissuethe “historical accounting”

provisionsof the structural injunction is in no way relatedto the Master’schallengedconduct

threeyearsearlierin investigatingwhetherInteriorhadwithheld incriminatinginformationfrom

theDistrict Court in the Eighth QuarterlyReport. Indeed,the injunctionwasbasedon findings

made following a 44-day benchtrial in which the District Court explicitly rejected any

considerationof the4/21/03InterimReportreflectingtheMaster’schallengedinvestigation. See

5/29/03order(Dkt. No. 2076).

Nor is thereany reasonto anticipatethat theoutcomeofthe05-5068appealwill haveany

impacton themootnessissueripe for decisionin this proceeding. In supportof the abeyance

argument the Court acceptedelevenmonths ago (over Plaintiffs’ objection), the Secretary

assertedthat the outcomeofthe IT securityand 1.5 appealsthenpending(CobellXII andCobell

~-j~2 might obviate any need to decide this issue. Alleging that the Master’s challenged

investigationwas“itself amanifestationofthe deeplymistakenpremiseon whichthis litigation

hasproceeded,”the Secretaryannouncedthat Trustee-Delegateswould be seekingthecomplete

dismissalofthe Cobell lawsuitasan appellateremedynecessaryto halt “the Court’s abuseof its

jurisdiction.” (4/16/04Responseat 2, 8). In the eventof suchanacross-the-boarddismissalof

theunderlyinglitigation, therewouldbe no needfor theCourt to takefurtheraction in regardto

thismatter.

Contraryto what the Secretaryhadhoped,however,the Court’s decisionsin CobellXII

and Cobell XIII did not result in the dismissalof the Cobell case. Instead,key issuesof IT

2 Cobellv.Norton, 391 F.3d251 (D.C. Cir. 2004)(“CobellXI]”) andCobellv.Norton,392 F.3d461 (D.C. Cir.

2004)(“Co bell XII]”).
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security,trustreform andPlaintiffs’ accountingclaim havebeenremandedto the District Court

for furtherproceedings.And the decisionsin CobellXII and CobellXIII havere-affirmed“the

district court’s authorityto exerciseits discretionasa courtofequity in fashioninga remedyto

right acentury-oldwrongor to enforcea consentdecree.” CobellXII, 391 F.3d at257. Indeed,

“[tb the extent Interior’s malfeasanceis demonstratedto be prolongedand ongoing, more

intrusivereliefmaybeappropriate.” CobellXIII, 392 F.3dat 477-478.

Accordingly, the Secretary’spleafor furtherdelay in the faceof the Court’s December

2004 decisionsin Cobell XII and Cobell XIII is wholly unjustified. Whateverthe outcomeof

appealNo. 05-5068,moreover,the IT security and trust reform issuescurrently before the

District Court and unaffectedby the appealwill continueto be the subjectof discoveryand

evidentiaryhearingsin theproceedingsbelow. Thus,no legitimatereasonexists to prolongthis

mandamusproceeding— particularly whenthis matter hasbeennpe for dismissal smcethe

Master’s resignationon April 6, 2004. Insofar as SecretaryNorton’s “Response”may be

construedasarequestto furtherhold themandamusin abeyance(notwithstandingher failure to

movefor suchreliefpertheCourt’s2/25/05order),it shouldbe summarilydenied.

B. Petitioner’s Improper Attempt to UseThisMandamus

To VacateThe Master’s2003Reports.

For eachofthe following reasons,this argument(like theSecretary’sunfoundedpleafor

furtherdelay)alsoshouldberejectedout-of-hand:

1. The RequestedRelief Is Completely Unnecessary-- Petitionerreiteratesthe

allegationshemade a year ago that the Master’s4/21/03 Interim report and the two reports

issuedlaterin 2003constitute“functional indictments”(Responseat 2).
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In fact,none ofthethreereportstargetedby the Secretaryhaseverbeenadoptedby the

DistnctCourt— muchlessacteduponto the Secretary’sdetnment This critical thresholddefect

in Petitioner’sargumentis addressedin detail in Respondent’sMotion to Dismiss TheCourt is

thusreferredto pages7-8 of Plaintiffs’ April 4, 2005filing.

2. The RequestedRelief Is Outside the Scope of the Mandamus -- The

Secretary’sattemptto strike theMaster’sreportsis legally defectivefor this reasonaswell. No

suchrelief was requestedin the Secretary’sOctober 17, 2003 petition seekingthe Master’s

recusal. While the 4/21/03 Interim Report and the Master’s two later 2003 reports were

identified in themandamuspetitionand attachedasexhibits,nothing improperwasallegedwith

respectto anyoftheircontents.

Accordingly, the relief now being requestedis plainly outside the scope of this

mandamusproceedingand it should be rejectedfor this additional reason SeeHormel v

Helvering,312 U S 552, 556 (1941)(“[Am appellatecourtdoesnot giveconsiderationto issues

not raisedbelow”); and Respondents’motion to dismiss at 8-9 andthe otherprecedentscited

therein.

3 The RequestedRelief is Unsupportedby The Evidence of Record — In

addition to the foregoingdeficiencies,the Secretary’srequestfor relief should be summarily

deniedbecausethere is nothing in the recordthat evidencesimpermissiblebias As outlined

below, therelevantevidenceofrecordis overwhelminglyto thecontrary.

First andforemost,theonly “on the record”determinationofthe Secretary’sbias charge

is theDistrict Court’s March 15, 2004decisiondenyingtheInterior defendants’disqualification

motion as“wholly insufficient” Cobellv Norton, 310 F Supp2d 102, 121 (D D C 2004) The

District Court concluded in that samedecision that the 4/21/03 Interim Report contained
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“findings firmly rootedin evidence”andthat“[e]very fact is supportedby oneofthe73 exhibits

the Special Master attachedto his report — exhibits containing the very record Interior was

orderedto turn over to theSpecialMaster,but did not.” Id. at 118. TheSecretaryhaspointedto

nothingin therecordsuggestingotherwise.

Sotoo, thereis nothing in theevidenceofrecordwhich suggeststhateitherofthereports

issuedlater in 2003 was in anyway “tainted.” While Petitionerallegesthat the reportswere

preparedby a Masterwho “gatheredevidenceby whatevermeanshe saw fit, on any subject”

(Responseat 1), thecaserecordconfirmsthat both reportsweretheproductof investigationsthe

Masterwas fully authorizedto conductper the consented-toauthority vestedin him by the

District Court’s February 24, 1999 and August 12, 1999 orders The latter specifically

authorizedthe Masterto overseethe Interior’s documentretentionpractices“through, among

other things, on-site visits to any locationwhere IIM recordsare not beingprotectedfrom

destructionor threateneddestruction”(Aug. 12, 1999orderat 2). Indeed,therecordreflectsthat

theMasterhadmadeliterally dozensof pnorsitevisits to which no objectionhadbeenmade

SeeCobellv. Norton, 310F. Supp.2dat 112.

Moreover,the Master’sinterview of Anson Baker (Pet. Exh. 14) was conductedin the

presenceof Departmentof JusticeandSolicitor’s office attorneysrepresentingthedefendantsin

theCobell litigation. In addition,theMaster’sdocumentedfindings ofdocumentdestructionand

assetmismanagementsincehavebeencorroboratedby independentevidenceof record See

Plaintiffs’ April 4, 2005 motion at 9-10 and Exhibits 1 and2 thereto(the Lewis Affidavit and

Bakerdepositiontranscript).

TheSecretarythushasfallen far shortofdemonstratingthe “clearand indisputable”nght

to relief that must be demonstratedto justify the Court’s striking of the Master’s reports.
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Accordingly,thepropercourseis for theCourt to dismisstheSecretary’smandamuspetitionas

moot and reject Petitioner’s invitation to further intervenein the District Court proceedings.

Nothing in therecordwarrantstheCourt’sproceedingotherwise.

In arguingfor a contraryresult,Petitionerrelieson this Court’sdecisionin In re Brooks,

383 F 3d 1036(D C Cir 2004),cert denied,Babbitt v US District Court U S , 125

S.Ct. 1325 (2005). Such relianceis misplaced. Indeed, none of the factorscompelling the

Court’ssuppressionoftheMaster’sdraftreportsin theBrooksMandamusarepresenthere.

In this other matter, the role the District Court assignedthe Masterper the 9/17/02

referral wasclearly“adjudicative.” TheMasterwasorderedto examine37 individuals charged

with contumaciousmisconductand recommendto the court whetheror not civil or criminal

contemptproceedingsshouldbe initiated againsteachsuchindividual. In reBrooks,383 F.3d at

1045. In holdingthat the District Courthaderredin assigningtheMastersucha taskwhenhe

hadpreviouslyinvestigateda numberof the sameissuesthat werethe subjectof the contempt

charges,the BrooksCourt concludedtherewasan unavoidablerisk of “selectionbias” in the

Master’saccomplishingtheadjudicativeroletheDistnctCourthadassignedhim Id at 1046

Here, by contrast,the Master’stask wassolely investigative(ratherthan adjudicative).

He was directed by court order to investigate “whether Interior had engagedin any [1

concealmentin the creationof the Eighth QuarterlyReport” and to report his findings to the

District Court. SeeNov. 5, 2002Orderat 1. Moreover,his consented-toauthorityto investigate

wasneverquestionedandtheNovember5, 2002orderwasneverchallenged.

The Secretary’sattempt to manipulate this proceedingto vacate the product of the

Master’s investigative activities therefore should be summarily rejected. Otherwise, this

proceedingwill havebeenconvertedinto a tacticalweaponfor disruptingand frustratingthe
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proceedingsbelow and causingfurther irreparableinjury to the Plaintiff-Beneficiaries. This

shouldnotbe allowed.

CONCLUSION

For all of the foregoing reasons, the argumentsadvanced in Secretary Norton’s

“Response”to the OrderofFebruary25, 2005 shouldbe summarilyrejected. The Secretaryhas

failed to comply with the Court’s order by requiring that the parties“file motions to govern

furtherproceedings,”and shehasofferedno justification for hernon-compliance.Furthermore,

her argumentsin favor of further delay or, alternatively,the vacatingof the Master’s 2003

reportsarecompletelywithout legal or factual support. Accordingly,this mandamusproceeding

shouldbedismissedwithout furtherdelay.3

~As requestedin Respondents’April 4, 2005 Motion to Dismiss,thismatteralsoshouldbeplacedon the
nextavailablecalendarfor oral argument. The importanceof this issueand thecompellingneedfor the
Courtto preventmandamusrelieffrom beingusedimproperlyto disruptDistrict Courtproceedingsfully
supportPlaintiffs-Respondents’requestfor sucha hearing.

8

WSHLIBOI 207389.1



Dated: April 14, 2005
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